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E75 1aN 19 1989
REVENUE Sennoet AcracattATIVE
slkiect: 3imgszoze P2ost Reguest for general technical opinion NHAFR[SNrSQﬁ
~nis jg dn Tesponse to your request for a gereral technical
s=ini=n £3+ed January 7, 1987, concerning the proper year ot
imsilusion for U.S. tax purposes of certain compensation paid to
J.53. indivicduals employed in Singapore and the portion, if any,
ax=ludible under section 911(a) of the Internal Revenue Code.
Tha ~aterial facts presented in your request and in a follow-up
mermsranéum arse suvstun»iallj as set forth belcw.
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+he emplcyer is entitled to deduct
ces IO

r pension funds)

Singapore created the Cenitral Provicdent Fund in 1955. The

Tund provicdes inccme to an employee who ceases to work because

etirement or disability. Under Singapore law, an employer
guired to make contributions on tehalf of the employee, but
from the employee's monthly
Tercent ©f the total amount Teéquired to be contributed. ~— -~
Employees who are not domiciled in Singdpore and who are
.ployed on an employment or professional visit pass are not

ed to participate in the retirement/disability program. 1In
n, since June 1981, certain other employees are exempt N
cipating. An employee not wishing to participate in

must file an application for exemption within six

cm the date of commencement of employment and approval
ed on a case by case basis. One category which generally
es for the exemption is the foreign national employee who

es for Furd type tenefits uadet similar programs in otrer
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Most U.S. individuals employed in
ore are thus exempt from participating.
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of the following conditions must te satisfied before
“e ccntrituticns to the Fund cn behalf of an e'wployen
~~drawn: 1) the employee's death, 2) the employee's
or mental irncapacitation, 3) the employee reaches the

4) the. employee i{is not a cxelhen of Singapcre and
ngapoOre rermarently. Most U. individuals
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czr=izigating in the prcgram recedve a lump sum distrituticn

=c
pcn termination of their employment in Singapore.

i{ticnal salient features of the.Fund program are as

e "employee's contributions” (the amounts ccntributed
eamployer that are withheld from the employee's wages at
= lcyer's elaecticn) to the Furnd are withheld by the
smolzies T each ray rericd and, tcgether with the employex's

ol

c ::;i:uticns, are paid over to the Singapore government each

~Tnith. The total amount contributed is held by the govegnment
r.3t for the employsee.

2) The funds, neither in whole nor in part, are subject to
tha claims of the ermployer's creditors or the employee's
creditcrs.  The funcds, once contrituted, are set aside for the
scla tenefit of the enmgployee.

3) The contributions are not forfeitable. The
cérticipating emplcyee will receive all of the contributions,
tcgether with any interest accrued or paid on them. In the
event of the employee's death prior to distribution, the
contributions and interest are payable to the employee's
cdesigrated beneficilary.

4) Uncder Singapore tax law, the funds contributed by the
“employer (not fncluding tNé porticn withke

wages) are exempt from Singapore tax. That is, those .
cocntributions are not included in incenme by the employee. The
rczticn of the contributicns that is withheld from the
emplicyze's wages and contributed to the Fund is reported by the
erployee as income tut is deductibie by the employee for
purzoses of determining his taxable income under Singapore law.

ISSUES:

1. which i{s the proper year of inclusion for U.S. tax
ses of a) the employer's contributions to the Fund, b) the

curso
employee's contributions, and c) any interest earned on those
ccatributions?

2. What portion, if any, of the contributions are

exclucdidble from the employee's inccme under section 9112

eld from the employee's

—




LiW AND MMALYSIS!

cirq 402(2) of the Inccme Tax Ccde provides rules for

Semtic:
taxi:;';Q c=plcyee cn ccatributicns made on his tehalf ty an
em=lavsr +o an emplcyees' ‘trust that is not exempt under

ceciii zn1(a). Generally, any such contributions made to a

far dugust 1, 1969, during a taxable year of the

—hich ends within or with a taxable year of the

- which it is not so exempt shall be included ss

~saticn in the gross income of the employee for his taxable
vear during which the centritution is made, but only to the
axtant +-a< tho emplcyee's interest in such contributicn is

-

gutstaneially vested at the time the contribution is made. See

Seceicns <02(b) and g3(a) orf the Lod :
(a)(i) of the Irnccme Tax Regulaticns. Froperty is sutstantially
wvestsd when it is either transferable or not subject to a

sutstsntial risxk of forfeiture. See section 1.402(b)-(1)(a)(1)

“wd e

and sec+=icn 1.83-3(b) of the regulaticns.

where a porticn cf an employee's salary is withheld and
ccatributed to 2 retirement plan, the withholding is mandated by
1sw, and the employee has a vested interest in those amounts
when contributed, the amounts are includible in the employee's
incsme when paid into the plan under section 61(a) of the Code.
See Rev. Rul. 56-473, 1956-2 C.B. 22; Rev. Rul. 57-325, 1957-2
C.3. 42; and Rav. Rul. 72-250, 1972-1 C.B. 22.

- - Pursuant- to- sectdon- 402(b),- interest earned on..the_amounts .. _ _ ..

cerntrituted to a trust is taxed when distributed or made
available to the employee under section 72 of the Code. See
secticn 1.402(b)-1(b)(7) of the regulations.

Secticn 911(a)(1l) of the Code provides that foreign earned
inczme may te excluded frem gross inccme at the taxpayer's
elezticn if the taxpayer is a qualified individual.

Secticn 911(b)(1)(A) defines the term "foreign earned
incsme" as the amount received by such individual £rcm sources
witsin a foreign country or ccuntries which constitutes
eacned income attributable to services performed by such
individual 1f certain other criteria, not relevant to this
discussion, are met. Secticn 911(b)(1)(B), however, specifically
exz.udes from the definition of “"foreign earned inccme” inccrme
whizh is included in a taxpayer's gross income by reascn of
sesticn 402(b).
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+o+al amcunt of contributicns nade to the Fund on.

behal%hgi an empleyee (both eﬂployer and employee contritutions)
s=s ‘rmecludible in the employee's gross income for the employee's
tzvzSle year in which the contributions are made since the
centritu+icng are nonforfeitable and, thus, there is no
su-stsntial risk of forfeiture of tbose contributions. The
amcunts contributed to the Fund on tehalf of an enplogee that are
e-plcyer ccn*vib ticns are includible in the employee's gross
inczme =y reason of section 402(b) of the Code. Thus, pursuant
to s2z+izn ,11(b)(1)(a), no ‘porticn of the.explover contributions
Ccrstitutg “foreign earned income" within the meaning of section
911{9)(1)(A). Therefore, no portion of those amounts are
exciudibie frcm the emplcyee's gross inccme under section 911(a).
The z2-cunts withheld from the employee's salary and contributed
to tre ?~*d as emplovee ccntributions zre includible in the
empicvyea's gross inccrme pursuant to section 61(a). However,
4-cse z-ounts will ceonstitute "foreign earred income," and, thus,
are ex cludible from the employee's gross income, at the
emplcyee's election, pursuant to secticn 911(a)(l), subject to
the limitaticn in section 911(b)(2). Any interest credited to
tha trust which is attributable to the contributions held in

e S

trust for the employes is includible in the employee's gross
nzcme when distributed or made availzble to the employee
p::sua“t to section 72.




